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ILLINOIS FENCE LAWS 
By H. W. HANNAH, Professor of Agricultural Law 
T HIS CIRCULAR has been written to answer many of the questions that Illinois farmers ask about their rights and duties 
in regard to fences. Some of the answers are supplied by Illinois 
statutes (a whole chapter in the Illinois Revised Statutes is devoted 
to fence laws), some by court decisions, and some - unanswered 
by law - can only be conjectured. The desire to be cooperative 
with neighboring owners can solve more fence problems than the 
law. Yet, even when both parties are cooperative, problems arise 
on which owners have an honest difference of opinion. 
This circular can be used to help resolve such differences; it 
cannot be used, however, as a substitute for the legal skill and ad­
vice one should employ when a dispute arises, or seems likely to 
anse. 
GENERAL FENCE LAWS 

The Duty to Confine Animals 

The Illinois courts hold that a person has a duty to fence his ani­
mals in, that his neighbors have no duty to fence them out. An owner 
therefore who fails to confine his animals properly can be held liable 
for the damage they cause another, regardless of whether the injured 
party has his own property fenced. If, for example, animals driven 
along a road get out of control and enter adjoining fields, their owner 
may be held liable for the damage they cause, even though the road 
is not fenced. 
The courts hold that the term animals includes poultry, and that 
a poultry owner has the duty to confine his poultry so they will not 
trespass. Dogs and cats are in a different category, so far as trespass 
laws are concerned, though by municipal, county, or township ordi­
nance one may, under certain conditions, be required to confine them. 
Nevertheless, dog and cat owners may be held liable for actual damages 
caused by their pets, even though, according to the law, there may be 
technically no trespass. 
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L i a b i l i t y  f o r  T r e s p a s s  b y  A n i m a l s  
W h e n  a n i m a l s  t r e s p a s s ,  t h e i r  o w n e r  c a n  b e  h e l d  l i a b l e  f o r  t h e  
d a m a g e  t h e y  d o .  I n j u r y  t o  c r o p s ,  t o  p e r s o n s ,  t o  o t h e r  l i v e s t o c k ,  a n d  
t o  p r o p e r t y ,  t h e  s p r e a d  o f  d i s e a s e ,  a n d  t h e  s e r v i c e  o f  f e m a l e  a n i m a l s  
a r e  t h e  m o s t  u s u a l  k i n d s  o f  d a m a g e s .  T h e  c o u r t s  h a v e  a l l o w e d  r e c o v e r y  
f o r  a l l  t h e s e  d a m a g e s .  T h e  a m o u n t  t h a t  c a n  b e  r e c o v e r e d  i s  b a s e d  o n  
t h e  b e s t  e v i d e n c e  o f  a c t u a l  l o s s .  E x a m p l e s  o f  s u c h  e v i d e n c e  a r e  t h e  
i m p a i r m e n t  o f  c r o p  y i e l d ,  t h e  d i f f e r e n c e  i n  v a l u e  o f  p r o g e n y ,  a n d  t h e  
v a l u e  o f  a n  a n i m a l  k i l l e d  o r  i n j u r e d .  T h e r e  i s  g o o d  a u t h o r i t y  f o r  a s ­
s u m i n g ,  h o w e v e r ,  t h a t  a n  o w n e r  i s  n o t  l i a b l e  f o r  d a m a g e  d u e  t o  d i s e a s e  
s p r e a d  b y  h i s  t r e s p a s s i n g  a n i m a l s  u n l e s s  h e  k n e w  o r  s u s p e c t e d  t h a t  h i s  
a n i m a l s  w e r e  d i s e a s e d .  
A s  i n  a l l  i n j u r y  c a s e s ,  n e g l i g e n c e  o r  f a u l t  o n  t h e  p a r t  o f  t h e  i n j u r e d  
p a r t y  ( c o m m o n l y  c a l l e d  " c o n t r i b u t o r y  n e g l i g e n c e " )  m a y  p r e v e n t  r e ­
c o v e r y  o r  a t  l e a s t  r e d u c e  t h e  a m o u n t  o f  t h e  d a m a g e s .  A l s o ,  a n  o w n e r  
c o m p l e t e l y  f r e e  o f  n e g l i g e n c e  o r  f a u l t  m a y  n o t  b e  h e l d  l i a b l e .  I f ,  f o r  
e x a m p l e ,  a  h i g h w a y  c o m m i s s i o n e r  w r o n g f u l l y  t e a r s  o u t  a  f e n c e  o r  a  
s t o r m  b l o w s  i t  d o w n ,  t h e  o w n e r  o f  t h a t  f e n c e  c a n n o t  b e  h e l d  l i a b l e  
f o r  t h e  d a m a g e  h i s  a n i m a l s  d o ,  u n l e s s  h e  f a i l s  t o  m a k e  " i m m e d i a t e  
p u r s u i t "  u p o n  d i s c o v e r i n g  t h e  b r e a c h  i n  h i s  f e n c e .  
W h e n  a n i m a l s  e s c a p e  t h r o u g h  a  d i v i s i o n  f e n c e ,  t h e i r  o w n e r  m a y  
n o t  b e  h e l d  l i a b l e  i f  e s c a p e  w a s  m a d e  t h r o u g h  t h e  a d j o i n i n g  o w n e r ' s  
p o r t i o n  o f  t h e  f e n c e  a n d  e v i d e n c e  s h o w s  t h a t  s u c h  p o r t i o n  o f  t h e  f e n c e  
w a s  n o t  i n  g o o d  r e p a i r .  A n  I l l i n o i s  A p p e l l a t e  C o u r t  h a s  h e l d ,  h o w e v e r ,  
t h a t  i f  a n  o w n e r  t u r n s  h i s  a n i m a l s  o u t ,  k n o w i n g  t h a t  h i s  n e i g h b o r ' s  
p o r t i o n  o f  t h e  f e n c e  w i l l  n o t  r e s t r a i n  t h e m ,  h e  m a y  b e  h e l d  l i a b l e  f o r  
t h e i r  t r e s p a s s .  T h e  c o u r t  r e a s o n e d  t h a t  t h e  o w n e r  o f  t h e  a n i m a l s  h a s  
a  s t a t u t o r y  r i g h t  t o  m a k e  t h e  a d j o i n i n g  o w n e r  r e p a i r  t h e  f e n c e  o r  p a y  
f o r  h a v i n g  i t  d o n e ,  a n d  t h a t  h e  s h o u l d  h a v e  u s e d  t h i s  r e m e d y .  
A  p e r s o n  w h o  t a k e s  c a r e  o f  a n i m a l s  f o r  o t h e r s  ( a n  a g i s t e r  o r  a  
s t a b l e k e e p e r ,  f o r  e x a m p l e )  a s s u m e s  l i a b i l i t y  f o r  t r e s p a s s i n g  a n i m a l s  i n  
h i s  c h a r g e  j u s t  a s  t h o u g h  h e  w e r e  t h e  o w n e r  o f  t h e m .  H o w e v e r ,  i f  a n  
o w n e r  f a i l s  t o  t e l l  t h e  a g i s t e r  a b o u t  a  b r e a c h y  a n i m a l ,  h e  m a y  b e  h e l d  
l i a b l e ,  n o t  o n l y  b y  t h e  i n j u r e d  p a r t y  b u t  b y  t h e  a g i s t e r  a s  w e l l .  A s  a  
g e n e r a l  r u l e ,  a  l a n d l o r d  i s  n o t  l i a b l e  f o r  t h e  t r e s p a s s  o f  h i s  t e n a n t ' s  
l i v e s t o c k .  H o w e v e r ,  a  l a n d l o r d  m i g h t  b e  h e l d  l i a b l e  i f  a  l i v e s t o c k ­
s h a r e  a r r a n g e m e n t  c r e a t e s  a  l e g a l  p a r t n e r s h i p  t h a t  m a k e  t h e  t e n a n t  a n  
a g e n t  o f  t h e  l a n d l o r d .  A l s o ,  u n d e r  t h e  p r i n c i p l e  t h a t  a n  e m p l o y e r  i s  
l i a b l e  f o r  t h e  a c t s  o f  h i s  e m p l o y e e s  w h i l e  t h e y  a r e  e n g a g e d  i n  h i s  w o r k ,  
a  l i v e s t o c k  o w n e r  m a y  b e  h e l d  l i a b l e  f o r  t r e s p a s s  r e s u l t i n g  f r o m  t h e  
n e g l i g e n c e  o f  a  h i r e d  m a n .  
5 II/;no;s Fence Laws 
Animals on Highways 
Farm animals, calves and hogs particularly, often get out on high­
ways. If a user of the highway runs into a loose animal and is injured 
or has his vehicle damaged, he usually seeks compensation from the 
owner of the animal. Although no one can say exactly what damages, 
if any, may be recovered in particular instances, certain general rules 
apply: 
1. If a farmer is negligent in maintaining his fences, he may be 
held liable for the damage his escaped animals cause to persons using 
the highway. 
2. If a farmer maintains his fences in good repair, yet keeps ani­
mals that he knows are in the habit of breaking out, he may be held 
liable for damages caused by his animals when they break out. 
3. If adequate fences are maintained, and animals not in the habit 
of breaking out get through the fence and on a highway, the owner 
may be held liable for the damages they cause if he knows the animals 
are out and makes no reasonable effort to get them back. Illinois law is 
not clear about a farmer's liability when he is not negligent in any way. 
A good rule would be to exclude liability when there is no negligence. 
4. If a farmer drives animals along, across, or on a highway, par­
ticularly a paved highway, he may become liable on the grounds of 
negligence. Under such conditions, an owner is required to use what­
ever care is necessary to keep his animals under control. At night or 
when visibility is poor, an owner must also be careful to warn motor­
ists. The amount and nature of traffic often affects the caution that 
an owner must use. When a road is jammed with traffic, for example, 
it might be negligent of an owner to drive a herd of cattle across it, 
no matter how much care he exercised. 
In all of these situations, a farmer may use the defense of contribu­
tory negligence. In other words, if the motorist is also at fault, he may 
not be able to recover anything from the farmer. It may even be pos­
sible for the farmer, where he is not negligent, to recover the value of 
his animal from a negligent motorist. 
Railroad Fences and Farm Crossings 
By Illinois law every railroad company is required to maintain 
fences on both sides of its road, as well as cattle guards at all road 
crossings, to prevent livestock from getting on its tracks. A company 
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f a i l i n g  t o  b u i l d  s u c h  f e n c e s  a n d  c a t t l e  g u a r d s  o r  k e e p  t h e m  i n  g o o d  
r e p a i r  i s  l i a b l e  f o r  a l l  d a m a g e s  t h a t  m a y  b e  d o n e  t o  l i v e s t o c k  o n  i t s  
r o a d s .  I n  c o n n e c t i o n  w i t h  t h i s  l a w ,  t h e  f o l l o w i n g  f a c t s  a r e  i m p o r t a n t :  
1 .  A  p e r s o n  s u i n g  a n d  r e c o v e r i n g  d a m a g e s  f r o m  a  r a i l r o a d  c o m p a n y  
i s  b y  l a w  a l s o  e n t i t l e d  t o  r e a s o n a b l e  a t t o r n e y ' s  f e e s .  
2 .  I f  t h e  r a i l r o a d  c o m p a n y  m a i n t a i n s  f e n c e s  a n d  g u a r d s  t h a t  a r e  
a d e q u a t e  a n d  i n  g o o d  r e p a i r ,  i t  i s  n o t  l i a b l e  f o r  i n j u r y  t o  l i v e s t o c k  u n ­
l e s s  " n e g l i g e n t l y  o r  w i l l f u l l y  d o n e . "  I l l i n o i s  c o u r t s  h a v e  i n t e r p r e t e d  
t h i s  l a w  a s  i m p o s i n g  a  d u t y  o n  r a i l r o a d s  t o  m a i n t a i n  a d e q u a t e  f e n c e s  
a n d  g u a r d s .  T h e  p o l i c y  o f  t h e  l a w  a n d  o f  c o u r t  d e c i s i o n s  i s  e x p r e s s e d  
b y  t h i s  s t a t e m e n t  f r o m  a n  I l l i n o i s  c a s e :  " T h e  d e s i g n  o f  t h e  s t a t u t e  w a s  
t o  r e q u i r e  a n d  c o m p e l  r a i l r o a d  c o m p a n i e s  t o  f e n c e  t h e i r  t r a c k s  s o  a s  t o  
p r e v e n t  a n i m a l s  f r o m  g e t t i n g  u p o n  t h e m ,  t h u s  a f f o r d i n g  s a f e t y  a n d  
p r o t e c t i o n  t o  t h e  t r a v e l i n g  p u b l i c ,  a s  w e l l  a s  t o  t h e  o w n e r s  o f  s t o c k . "  
D e c i s i o n s  v a r y  a  g r e a t  d e a l ,  h o w e v e r ,  a n d  s o m e  p o i n t s  s e e m  t o  b e  
u n s e t t l e d .  
3 .  I l l i n o i s  l a w  p r o v i d e s  a  p e n a l t y  f o r  d r i v i n g  l i v e s t o c k  d o w n  a  
r a i l r o a d  r i g h t  o f  w a y  ( w i t h i n  i t s  f e n c e s )  w i t h o u t  t h e  c o n s e n t  o f  t h e  
r a i l r o a d ,  f o r  d a m a g i n g  r a i l r o a d  f e n c e s  o r  g u a r d s ,  f o r  l e a v i n g  g a t e s  a t  
f a r m  c r o s s i n g s  o p e n ,  a n d  f o r  l e a v i n g  h o r s e s  o r  o t h e r  a n i m a l s  s t a n d i n g  
o n  f a r m  o r  r o a d  c r o s s i n g s .  
4 .  W h e n  a  c o m p a n y  n e g l e c t s  t o  b u i l d  o r  r e p a i r  i t s  f e n c e  a n d  f a r m  
c r o s s i n g  g a t e s ,  t h e  o w n e r  o f  t h e  l a n d  a d j o i n i n g  t h e  r a i l r o a d  m a y  g i v e  
w r i t t e n  n o t i c e  t o  t h e  c o m p a n y  t o  b u i l d  w i t h i n  t h i r t y  d a y s  o r  r e p a i r  
w i t h i n  t e n  d a y s ,  a s  t h e  c a s e  m a y  b e .  S h o u l d  t h e  c o m p a n y  f a i l  t o  c o m p l y  
w i t h  s u c h  n o t i c e ,  t h e  o w n e r  m a y  d o  t h e  w o r k  h i m s e l f  a n d  r e c o v e r  
d o u b l e  t h e  v a l u e  p l u s  i n t e r e s t  o f  1  p e r c e n t  a  m o n t h  u n t i l  h e  i s  p a i d .  
5 .  T h e  c o u r t s  h a v e  h e l d  t h a t  a  f a r m  o w n e r  h a s  a  r i g h t  t o  t u r n  h i s  
a n i m a l s  a g a i n s t  a  r a i l r o a d  f e n c e .  
6 .  A  c o n t r a c t  b e t w e e n  a  r a i l r o a d  c o m p a n y  a n d  a n  a d j o i n i n g  o w n e r ,  
u n d e r  w h i c h  t h e  o w n e r  a g r e e s  t o  m a i n t a i n  t h e  f e n c e ,  i s  v a l i d  a n d  
t r a n s f e r s  l i a b i l i t y  f r o m  t h e  r a i l r o a d  c o m p a n y  t o  t h e  c o n t r a c t i n g  p a r t y .  
I n  I l l i n o i s  a  r a i l r o a d  c o m p a n y  i s  r e q u i r e d  b y  l a w  t o  c o n s t r u c t  f a r m  
c r o s s i n g s  w h e n  a n d  w h e r e  t h e y  m a y  b e c o m e  n e c e s s a r y ,  f o r  t h e  u s e  
o f  p r o p r i e t o r s  o w n i n g  l a n d  a d j o i n i n g  t h e  r a i l r o a d .  I f  a  r a i l r o a d  f a i l s  
t o  b u i l d  o r  r e p a i r  s u c h  f a r m  c r o s s i n g s ,  a n  o w n e r  m a y ,  a f t e r  g i v i n g  
t h e  c o m p a n y  w r i t t e n  n o t i c e ,  d o  t h e  w o r k  h i m s e l f  a n d  r e c o v e r  d o u b l e  
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the value, as well as interest and costs. Railroad companies, however, 
cannot be forced to build farm crossings unless they are needed. The 
proper test of need, according to the Supreme Court of Illinois, is 
" reasonable convenience" rather than indispensability. 
E xcept for saying, "when the same may become necessary," the law 
sets no limit on the time a request for a farm crossing may be made. 
N either does the law define the kind of crossing to be built, but leaves 
the matter to be agreed upon by the company and the owner. An under­
pass could probably not be requested. 
Electric Fences 
Whether an electric fence can be considered a "legal" fence under 
Illinois law depends upon the interpretation put upon the law, par­
ticularly those portions giving a certain amount of discretion to fence 
viewers (see page 12), town voters, and county boards in counties not 
under township organization. An electric fence should be considered 
a legal fence, either by interpretation or amendment, only if it is able, 
in a safe manner, to prevent livestock from trespassing. If adjoining 
owners wish to use an electric fence for the division fence, they may. 
Since electric fences are used largely as temporary or movable 
fences within the farm itself, the question of their legality is often 
less important than the question of liability for death or injury to 
persons or the animals of other owners. In cases where injury to others 
is clearly caused by negligence in constructing or installing an electric 
fence, and where the injured parties are not at fault, the owner can be 
held liable to damages. 
Power of Townships 
Among the powers that the electors (legal voters) of a township 
may exercise at the annual town meeting are the following: 
1. They may make rules regarding sufficiency of fences and de­
termine what shall constitute a lawful fence in the township. 
2. They may make rules that are not already provided by law to 
restrain, regulate, or prohibit the running-at-Iarge of livestock. 
3. They may establish and maintain pounds, provide for the elec­
tion or appointment of poundmasters, and authorize the distraining 
and impounding of livestock running at large. 
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D I V I S I O N  F E N C E S  
T h e  I l l i n o i s  S t a t u t e  
T h e  I l l i n o i s  l e g i s l a t u r e  f i r s t  p a s s e d  a n  a c t  o n  d i v i s i o n  f e n c e s  i n  
1 8 1 9 .  T h e  l a w ,  a m e n d e d  s e v e r a l  t i m e s  s i n c e  t h e n ,  n o w  p r o v i d e s  t h a t  
t w o  o r  m o r e  p e r s o n s  h a v i n g  l a n d s  a d j o i n i n g  s h a l l  e a c h  b u i l d  a n d  m a i n ­
t a i n  a  j u s t  p r o p o r t i o n  o f  t h e  d i v i s i o n  f e n c e .  T h e  p u r p o s e  o f  t h i s  l a w  
i s  t o  a v o i d  f r i c t i o n  b e t w e e n  a d j o i n i n g  o w n e r s  b y  s p e c i f y i n g  t h e i r  d u t i e s ,  
a n d  t o  p r e v e n t  t h e  w a s t e  o f  h a v i n g  t w o  f e n c e s  b u i l t  t h a t  l e a v e  a  " d e v i l ' s  
l a n e "  b e t w e e n  t h e m .  I t  s h o u l d  b e  n o t e d  t h a t  t h e  s t a t u t e  d o e s  n o t  s t a t e  
t h e  p r e c i s e  p r o p o r t i o n  t o  b e  m a i n t a i n e d  b y  e a c h  o w n e r .  I t  m e r e l y  s a y s  a  
" j u s t  p r o p o r t i o n . "  A l s o ,  n o t h i n g  i s  s a i d  a b o u t  w h i c h  e n d  o f  t h e  f e n c e  
a n  o w n e r  s h a l l  m a i n t a i n .  
W h e n  I s  T h e r e  a  D u t y  t o  F e n c e ?  
M a n y  I l l i n o i s  f a r m e r s  k e e p  n o  l i v e s t o c k  a n d  f e e l  t h e r e f o r e  t h a t  
a n y  f e n c i n g  b e t w e e n  t h e i r  o w n  a n d  a d j o i n i n g  p r o p e r t y  s h o u l d  b e  m a i n ­
t a i n e d  b y  t h e  o w n e r  o f  t h e  a d j o i n i n g  l a n d .  T h e  I l l i n o i s  l a w ,  h o w e v e r ,  
d o e s  n o t  r e l i e v e  t h e m  o f  r e s p o n s i b i l i t y .  U n d e r  a  1 9 5 1  a m e n d m e n t  o f  
t h e  l a w ,  w h o s e  o b j e c t  w a s  t o  d e f i n e  t h e  t e r m  l i e  o p e n ,  a n  a d j o i n i n g  
l a n d o w n e r  c a n n o t  e s c a p e  h i s  r e s p o n s i b i l i t y  f o r  t h e  d i v i s i o n  f e n c e  u n l e s s  
h e  d o e s  n o t  u s e  h i s  l a n d  e i t h e r  f o r  g r o w i n g  c r o p s  o r  f o r  p a s t u r i n g  
l i v e s t o c k .  
T h e r e  a r e  s o m e  j u s t i f i c a t i o n s  f o r  t h i s  s t a t u t e .  S i n c e  p r o p e r t y  o w n e r ­
s h i p s  a r e  u s u a l l y  d i v i d e d  b y  s o m e  k i n d  o f  f e n c e ,  t h e  o w n e r  w h o  w i s h e s  
t o  e s c a p e  r e s p o n s i b i l i t y  f o r  t h e  f e n c e  s h o u l d  h a v e  t h e  b u r d e n  o f  s h o w ­
i n g  w h y  h e  o u g h t  n o t  t o  s h a r e  t h a t  r e s p o n s i b i l i t y .  T o  p e r m i t  a n  o w n e r  
m e r e l y  t o  r e m o v e  h i s  c o n n e c t i n g  f e n c e s  a n d  s a y ,  " M y  l a n d  i s  n o w  l y i n g  
o p e n , "  t e n d s  t o  c r e a t e  o n e  o f  t h e  v e r y  s i t u a t i o n s  t h a t  t h e  l a w  r e g a r d i n g  
d i v i s i o n  f e n c e s  s o u g h t  t o  a v o i d  - t h e  u n c e r t a i n t y  c a u s e d  b y  f r e q u e n t  
s h i f t i n g  o f  r e s p o n s i b i l i t y ,  w h i c h  i s  a l w a y s  t o  t h e  d e t r i m e n t  o f  t h e  o w n e r  
w h o  m a i n t a i n s  h i s  f e n c e s .  
T h e  c o u r t s  h a v e  h e l d  t h e r e f o r e  t h a t  a n  o w n e r ' s  o b l i g a t i o n  s t a r t s  
a t  t h e  t i m e  t h e  f e n c e  b e c o m e s  a  d i v i s i o n  f e n c e .  I f ,  f o r  e x a m p l e ,  a n  
o w n e r  s e l l s  a  p a r t  o f  h i s  f a r m ,  h e  a n d  t h e  p u r c h a s e r  m u s t  s h a r e  r e ­
s p o n s i b i l i t y  f o r  t h e  d i v i s i o n  f e n c e  f r o m  t h e  d a t e  o f  s a l e .  I t  s h o u l d  b e  
u n d e r s t o o d ,  h o w e v e r ,  t h a t  o w n e r s  w h o s e  p r o p e r t i e s  a d j o i n  a r e  n o t  
c o m p e l l e d  b y  l a w  t o  b u i l d  a  p a r t i c u l a r  k i n d  o f  d i v i s i o n  f e n c e ,  o r  a n y  
f e n c e  a t  a l l ,  i f  t h e y  c a n  a g r e e .  
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School districts in Illinois bear the full responsibility for all division 
fences between school grounds and adjoining lands, and are required 
to keep such fences and maintain them in good repair. Although the 
kind of fence that must be maintained is not prescribed, it can be as­
sumed that the fence should be a legal one as described in the fence 
law - one capable of turning hogs, sheep, cattle, and horses. 
Churches, cemeteries, park districts, and other agencies owning 
land seem to have, in the absence of statute stating otherwise, the same 
privileges as private nonfarm owners in regard to division fences. Un­
less they wish to inclose animals, they have no duty to fence, since their 
lands are regarded as unused for agricultural purposes. If, on the other 
hand, such an agency needed a fence that would exceed the legal re­
quirements, it could well be argued that the cost of building and main­
taining the fence should be borne by the agency. 
Drainage districts are not obligated to fence their ditches, nor are 
highway officials required to fence the road right of way. 
The obligations that railroad companies have for fencing are dis­
cussed in the section on "Railroad Fences and Farm Crossings" (see 
page 5). 
The Right to Discontinue Maintenance 
The law prescribes the conditions under which an owner may 
legally stop maintaining his part of a division fence. Stated briefly, 
he must give the adjoining owner one year's written notice of his in­
tention to remove his portion of the fence and let his adjacent lands 
lie uncultivated and unpastured. Even under these conditions, however, 
the adjoi~ing owner may prevent the owner's removal of his portion of 
the fence by having the value of that portion determined by fence 
viewers and paying the amount to the owner. 
If an owner removes a fence without giving the adjoining owner 
written notice, he can be held for all damages that may result. Should 
an unlawful removal be made, the adjoining owner may rebuild the 
fence at the expense ' of the person who made the unlawful removal. 
A further provision in regard to fence removal states that a landlord 
is bound by the acts of his tenant. 
If an owner has mistakenly built a division fence on the adjoining 
owner's land, he may remove it to the true line, provided he pays 
for any fence materials that may have been taken from the adjoining 
land and that he does not remove the fence at a time when the crops 
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o f  t h e  a d j o i n i n g  o w n e r  w o u l d  b e  e x p o s e d  t o  l i v e s t o c k .  T h e  r e m o v a l  
m u s t  b e  m a d e  w i t h i n  s i x  m o n t h s  a f t e r  t h e  t r u e  l i n e  h a s  b e e n  r u n .  I f ,  
w i t h i n  t h a t  s i x  m o n t h s '  p e r i o d ,  m o v i n g  t h e  f e n c e  w o u l d  e x p o s e  c r o p s  
t o  l i v e s t o c k ,  r e m o v a l  m u s t  b e  m a d e  w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  t h e  
c r o p s  a r e  h a r v e s t e d .  T h i s  s t a t u t e  d o e s  n o t  a l t e r  t h e  g e n e r a l  r u l e  t h a t  a  
f e n c e  m i s l o c a t e d  f o r  t w e n t y  y e a r s  o r  m o r e  c a n n o t  b e  m o v e d  u n l e s s  b o t h  
p a r t i e s  c o n s e n t .  
W h i c h  P o r t i o n  o f  a  F e n c e  M u s t  O n e  M a i n t a i n ?  
O w n e r s  h a v i n g  a d j o i n i n g  l a n d s  a r e  r e q u i r e d  t o  m a i n t a i n  a  j u s t ,  a s  
w e l l  a s  a  d i s t i n c t ,  p r o p o r t i o n  o f  t h e  d i v i s i o n  f e n c e ,  b u t  t h e  l a w  d o e s  n o t  
m e n t i o n  w h i c h  p o r t i o n  o r  h o w  m u c h  o f  t h e  f e n c e  e a c h  o w n e r  m u s t  
m a i n t a i n .  O w n e r s  o r d i n a r i l y  a s s u m e  r e s p o n s i b i l i t y  f o r  a  d e s i g n a t e d  
o n e - h a l f  o f  t h e  f e n c e ,  u s u a l l y  t h e  h a l f  o n  t h e i r  r i g h t  a s ,  s t a n d i n g  o n  
t h e i r  o w n  p r o p e r t y ,  t h e y  f a c e  t h e  d i v i s i o n  l i n e .  T h i s  i s  n o t  a  p a r t  o f  
t h e  l a w ,  h o w e v e r ;  i t  i s  s i m p l y  a  c u s t o m .  E v i d e n c e  c a n  a l w a y s  b e  a d ­
m i t t e d  t o  s h o w  t h a t  t h e  f e n c e  s h o u l d  b e  m a i n t a i n e d  a n o t h e r  w a y .  
W h e n  o w n e r s  c a n n o t  a g r e e  o n  t h e  p r o p o r t i o n  o f  t h e  f e n c e  t h a t  
e a c h  s h o u l d  m a i n t a i n ,  t h e  l a w  p r o v i d e s  t h a t  t h e  t o w n s h i p  f e n c e  v i e w e r s  
c a n  s p e c i f y  t h e  p r o p o r t i o n  t o  b e  m a i n t a i n e d  b y  e a c h .  T h i s  p r o v i s i o n  
a p p l i e s  a l s o  t o  t h e  b u i l d i n g  o f  d i v i s i o n  f e n c e s .  I n  m a k i n g  t h e i r  d e t e r m i ­
n a t i o n ,  t h e  f e n c e  v i e w e r s  m a y  q u e s t i o n  p r e v i o u s  o w n e r s  a n d  t e n a n t s  
a n d  h i r e d  m e n  w h o  w o r k e d  o n  t h e  f a r m  t o  s e e  w h i c h  e n d  o f  t h e  f e n c e  
w a s  m a i n t a i n e d  b y  f o r m e r  o w n e r s .  O n e  d e c i s i o n  t h a t  f e n c e  v i e w e r s  
c a n n o t  m a k e ,  h o w e v e r ,  i s  t h a t  e a c h  o w n e r  s h o u l d  m a i n t a i n  h i s  o w n  
s i d e  o f  a  h e d g e  f e n c e .  
I n c l o s i n g  o n  A n o t h e r ' s  F e n c e  
T h e  I l l i n o i s  f e n c e  l a w  p r o v i d e s  f o r  t h e  c a s e  o f  a  p e r s o n  w h o  
c h o o s e s  t o  l e t  h i s  l a n d  l i e  o p e n ,  a n d  a f t e r w a r d  i n c l o s e s  h i s  l a n d ,  o r  
u s e s  i t  f o r  c r o p s  o r  p a s t u r e ,  o r  i n c l o s e s  h i s  l a n d  u p o n  t h e  i n c l o s u r e  o f  
a n o t h e r .  T h a t  p e r s o n  m u s t ,  a t  t h e  t i m e  h e  t a k e s  s u c h  a c t i o n ,  e i t h e r  
p a y  t h e  o w n e r  o f  t h e  a d j o i n i n g  l a n d  a  j u s t  p r o p o r t i o n  o f  t h e  v a l u e  
o f  t h e  d i v i s i o n  f e n c e  t h a t  t h e  a d j o i n i n g  o w n e r  m a y  h a v e  b u i l t ,  o r  i m ­
m e d i a t e l y  b u i l d  h i s  s h a r e  o f  t h e  f e n c e .  
I f  t h e  p a r t i e s  c a n n o t  a g r e e  o n  t h e  v a l u e  o f  t h e  f e n c e  o r  t h e  s h a r e  
t h a t  e a c h  s h o u l d  a s s u m e ,  t h e y  m a y  e i t h e r  c a l l  i n  t h e  f e n c e  v i e w e r s  o r  
t h e  a g g r i e v e d  p a r t y  m a y  b r i n g  a n  a c t i o n  b e f o r e  a  j u s t i c e  o f  t h e  p e a c e .  
I f  a n  o w n e r  r e m o v e s  a  f e n c e  a n d  l a t e r  c o n n e c t s  t o  t h e  n e w  f e n c e  b u i l t  
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by the adjoining owner, he must pay one-half the cost of that fence. 
The adjoining owner cannot prevent him from connecting to the di­
vision fence, but he can insist that he be reimbursed and that he be 
responsible for only his share of the fence. 
What Kind of Fence M ust One Construct? 
Can a neighbor make another build a hog-tight fence even if he 
doesn't intend to pasture hogs? Yes, he can. One adjoining owner can 
make the other build a fence that meets the standard defined in the 
law - a fence four and one-half feet high that will turn hogs, as well 
as other stock.1 The only purpose of this definition is to avoid disputes 
about division fences. This definition does not apply to other fences 
on the farm, or even to a division fence if the adjoining owners can 
agree on what they want. If the parties are in agreement, a barb-wire 
fence or an electric fence will suffice on the division line, or, if they 
like, they need have no fence at all. 
An adjoining owner cannot force the other to use certain kinds 
of material in the construction of a division fence. The statute states 
that any fence "in good repair, consisting of rails, timber boards, stone, 
hedges, barb wire, woven wire, or whatever the fence viewers of the 
town or precinct . . . shall consider equivalent thereto, suitable and 
sufficient to prevent cattle, horses, sheep, hogs, and other stock from 
getting on the adjoining lands of another, shall be deemed legal and 
sufficient." An owner therefore cannot be forced to build an expensive 
fence, or one that will turn animals other than those specified in the 
law. Neither can an owner be held liable for animals injured on his 
fence, unless the injury results from his negligence in maintaining the 
fence. One owner, for example, was not permitted to recover for a 
barb-wire cut sustained by his horse on his neighbor's fence. 
Construction and Repair 
Illinois law provides that if an owner neglects to repair or rebuild 
his share of a division fence, the adjoining owner may have two fence 
viewers of the town or precinct examine the fence. If the fence viewers 
find that the fence is insufficient, they are required to direct the negli­
1 Electors at an annual town meeting, however, may determine what shall con­
stitute a legal fence in their town, and the county board in counties not under 
township organization may regulate the height of fences. 
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g e n t  o w n e r  t o  r e p a i r  o r  r e b u i l d  h i s  s h a r e  o f  t h e  d i v i s i o n  f e n c e  w i t h i n  
s u c h  t i m e  a s  t h e y  t h i n k  i s  r e a s o n a b l e .  
T h i s  p r o c e d u r e  s e e m s  t o  b e  a n  a l t e r n a t i v e  t o  a  p r o v i s i o n  b y  w h i c h  
a n  o w n e r  m a y  g i v e  s i x t y  d a y s '  w r i t t e n  n o t i c e  t o  a n  a d j o i n i n g  o w n e r  
t h a t  h e  b u i l d  h i s  f e n c e ,  o r  t e n  d a y s '  w r i t t e n  n o t i c e  t h a t  h e  r e p a i r  h i s  
f e n c e ,  a n d  b y  w h i c h  h e  m a y  b u i l d  o r  r e p a i r  t h e  f e n c e  h i m s e l f ,  s h o u l d  
t h e  a d j o i n i n g  o w n e r  f a i l  t o  c o m p l y  w i t h  s u c h  n o t i c e .  U n d e r  t h i s  p r o ­
v i s i o n ,  t o o ,  t h e  o w n e r  m a y  h o l d  t h e  a d j o i n i n g  o w n e r  l i a b l e  f o r  a n y  
d a m a g e  r e s u l t i n g  f r o m  h i s  n e g l e c t  o f  t h e  f e n c e ,  a n d  r e c o v e r  f r o m  h i m  
t h e  e x p e n s e  o f  b u i l d i n g  o r  r e p a i r i n g  t h e  f e n c e ,  a l o n g  w i t h  c o s t s  o f  
s u i t ,  b e f o r e  a  j u s t i c e  o f  t h e  p e a c e  o r  a n y  o t h e r  c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n .  H o w e v e r ,  u s e  o f  t h e  f e n c e  v i e w e r s  i s  r e c o m m e n d e d ,  p a r ­
t i c u l a r l y  i f  c o u r t  a c t i o n  i s  l i k e l y  t o  a r i s e .  
T h i s  p a r t  o f  t h e  l a w  a l s o  p r o v i d e s  t h a t  w h e n  f i r e ,  f l o o d ,  o r  o t h e r  
c a s u a l t y  d a m a g e s  o r  d e s t r o y s  a  d i v i s i o n  f e n c e ,  t h e  p e r s o n  r e s p o n s i b l e  
f o r  t h a t  f e n c e  h a s  t o  r e b u i l d  o r  r e p a i r  h i s  p o r t i o n  o f  i t  w i t h i n  t e n  d a y s  
a f t e r  r e c e i v i n g  w r i t t e n  n o t i c e  f r o m  a n  i n t e r e s t e d  p a r t y  t o  d o  s o .  I f ,  
h o w e v e r ,  a  f l o o d  d e s t r o y s  a  f l o o d g a t e  o r  a  p a r t  o f  t h e  f e n c e  t h a t  
c r o s s e s  a  s t r e a m  o r  n a t u r a l  w a t e r c o u r s e ,  h e  h a s  t o  r e b u i l d  o r  r e p a i r  
w i t h i n  t w o  d a y s  a f t e r  b e i n g  n o t i f i e d  b y  a n  i n t e r e s t e d  p e r s o n .  S h o u l d  
a n  o w n e r ,  u n d e r  t h e s e  c i r c u m s t a n c e s ,  f a i l  t o  r e p a i r  o r  c o n s t r u c t  h i s  
s h a r e  o f  t h e  f e n c e  w i t h i n  t h e  t i m e  s p e c i f i e d  b y  l a w ,  t h e  i n j u r e d  p a r t y  
m a y  d o  t h e  w o r k  h i m s e l f  a n d  r e c o v e r  h i s  e x p e n s e s ,  a s  w e l l  a s  c o s t s  
o f  s u i t  i f  l e g a l  a c t i o n  i s  n e c e s s a r y .  
O r d i n a r i l y  a  f l o o d g a t e  o r  w a t e r  g a p  i s  m a i n t a i n e d  b y  t h e  o w n e r  i n  
w h o s e  e n d  o f  t h e  f e n c e  i t  h a p p e n s  t o  b e .  H o w e v e r ,  s i n c e  t h e  l a w  s t a t e s  
t h a t  e a c h  o w n e r  s h a l l  m a i n t a i n  a  " j u s t  p r o p o r t i o n "  o f  t h e  f e n c e ,  t h e r e  
i s  n o  r e a s o n  w h y  a n  o w n e r  w h o  m a i n t a i n s  a  f l o o d g a t e  o r  w a t e r  g a p  
s h o u l d  n o t  b e  c o m p e n s a t e d  b y  h a v i n g  a  s m a l l e r  p r o p o r t i o n  o f  t h e  f e n c e  
t o  t a k e  c a r e  o f .  
F e n c e  V i e w e r s  
I n  c o n n e c t i o n  w i t h  l a w s  o n  d i v i s i o n  f e n c e s ,  t h e  s t a t e  l e g i s l a t u r e  h a s  
c r e a t e d  a  l o c a l  b o d y  k n o w n  a s  " f e n c e  v i e w e r s "  w h o s e  d u t i e s  a r e :  
1 .  T o  d e t e r m i n e  t h e  v a l u e  o f  a  d i v i s i o n  f e n c e  w h e n  a d j o i n i n g  
o w n e r s  c a n n o t  a g r e e  o n  t h e  a m o u n t  t h a t  o n e  o w n e r  s h o u l d  c o n t r i b u t e  
t o  a n o t h e r  f o r  b u i l d i n g  t h e  f e n c e ,  o r  w h e n  t h e  o w n e r  i n t e n d s  t o  l e t  h i s  
l a n d  l i e  o p e n  a n d  t h e  a d j o i n i n g  o w n e r  w i s h e s  t o  b u y  h i s  p o r t i o n  o f  t h e  
f e n c e .  
2 .  T o  f i x ,  w h e n  d i s p u t e s  a r i s e ,  t h e  p r o p o r t i o n  o f  a  d i v i s i o n  f e n c e  t o  
b e  m a i n t a i n e d  b y  e a c h  o w n e r .  
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3. To examine the fence on the complaint of one owner that an 
adjoining owner has failed to make necessary repairs, and, if they find 
the fence in need of such repairs, to order the delinquent party to make 
them within a reasonable, specified time. 
Each party may choose one viewer, and the viewers, if they dis­
agree between themselves, may choose a third to act with them. Should 
an owner neglect to choose a viewer, the other owner may choose both, 
provided that he gives the other party eight days' written notice. 
In counties under township organization, the town assessor, com­
missioner of highways, and supervisor are ex-officio fence viewers. 
In counties not under township organization, the county board appoints, 
for a term of one year, three viewers for each precinct. 
In addition to their other powers and duties, fence viewers may 
determine what the equivalent of a legal fence is for their town or 
precinct. They may also compel testimony when considering a fence 
dispute. Their decisions must be recorded and filed with the town clerk 
or, in counties not under township organization, with the county clerk. 
A viewer is entitled to $1.50 a day for the time he spends in perform­
ing his duties. He is paid by the party requesting his services, but that 
owner is entitled to demand that the expense be shared by the adjoin­
ing owner. If, in the judgment of the viewers, one party is at fault , 
that person must bear the entire cost himself. 
Fence viewers must conform strictly to the law, and act only on 
the specific questions stated in the law. Even so, their decisions are not 
final and may be appealed to the courts. 
HEDGE FENCES 
Trimming Division Fences 
By Illinois law an owner of a hedge division fence is required to 
trim his fence to a height of four feet or less the year after the hedge 
becomes seven years old, and to five feet every two years after that 
time. This law further specifies that trimming is to be done on or 
before June 15. If an owner fails to cut his hedge as required by law, 
an adjoining owner who is injured may give ten days' written notice 
and, after that time, cut the hedge himself and recover the cost from 
the owner of the hedge. 
The law, however, makes an exception of hedge fences extending 
thirty rods or less that serve as windbreaks to protect orchards or 
buildings. The hedge must actually be serving as a protection to 
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o r c h a r d s  o r  b u i l d i n g s  i f  t h i s  e x c e p t i o n  i s  t o  b e  m a d e .  T h e  m e r e  p r o s p e c t  
o f  s u c h  u s e  i s  n o t  c o n s i d e r e d  a  s u f f i c i e n t  r e a s o n  f o r  f a i l u r e  t o  t r i m  t h e  
h e d g e .  
I n  t r i m m i n g  a  h e d g e  f e n c e ,  e v e n  o n e  n e g l e c t e d  b y  a n  a d j o i n i n g  
o w n e r ,  a  p e r s o n  i s  e n t i t l e d  o n l y  t o  h i s  s h a r e  o f  t h e  p o s t s  t h a t  m i g h t  
b e  t a k e n  o u t  o f  t h e  t r i m m i n g s .  
T r i m m i n g  H e d g e s  A l o n g  H i g h w a y s  
A n  I l l i n o i s  l a w  g i v e s  h i g h w a y  a u t h o r i t i e s  t h e  r i g h t  t o  p r o t e c t  r o a d s  
f r o m  a d j o i n i n g  a n d  o v e r h a n g i n g  h e d g e  t r e e s .  T h i s  l a w  p r o v i d e s  t h a t  
t h e  o w n e r  o f  a  h e d g e  f e n c e  l i n i n g  a  p u b l i c  h i g h w a y  m u s t  t r i m  h i s  f e n c e  
t o  a  h e i g h t  o f  f o u r  f e e t  o r  l e s s  t h e  y e a r  a f t e r  t h e  h e d g e  b e c o m e s  s e v e n  
y e a r s  o l d ,  a n d  t o  f i v e  f e e t  a t  l e a s t  o n c e  e v e r y  y e a r  a f t e r  t h a t  t i m e ,  s o  
t h a t  i t  w i l l  n o t  o b s t r u c t  t h e  p u b l i c  h i g h w a y ,  i m p a i r  i t s  u s e f u l n e s s ,  o r  
e n d a n g e r  t h e  p u b l i c .  O s a g e - o r a n g e  h e d g e  i s  s u b j e c t  t o  t h e  s a m e  r e g u ­
l a t i o n s ,  e x c e p t  t h a t  a n n u a l  t r i m m i n g  n e e d  n o t  s t a r t  u n t i l  t h e  s e c o n d  
y e a r  a f t e r  i t  i s  f i r s t  t r i m m e d .  H o w e v e r ,  a s  m u c h  a s  o n e - f o u r t h  o f  t h e  
l e n g t h  o f  a  h e d g e  f e n c e  a l o n g  a  h i g h w a y  m a y ,  w i t h  t h e  c o n s e n t  o f  t h e  
h i g h w a y  c o m m i s s i o n e r ,  b e  l e f t  u n t r i m m e d  f o r  w i n d b r e a k  p u r p o s e s .  
O w n e r s  f a i l i n g  t o  t r i m  t h e i r  h e d g e s  b y  O c t o b e r  1  a r e  l i a b l e  a n n u a l l y  
t o  a  f i n e  o f  $ 1 0  t o  $ 5 0 ,  w h i c h  t h e  h i g h w a y  c o m m i s s i o n e r  m a y  r e c o v e r  
b y  a  s u i t  b r o u g h t  b e f o r e  a  j u s t i c e  o f  t h e  p e a c e .  
T h e r e  i s  a n o t h e r  l a w  t h a t  a p p l i e s  s p e c i f i c a l l y  t o  o w n e r s  w h o  d o  
n o t  r e s i d e  i n  t h e  c o u n t y  w h e r e  t h e i r  h e d g e  f e n c e s  a r e  s i t u a t e d .  I f  s u c h  
a n  o w n e r  f a i l s  t o  h a v e  h i s  h e d g e  t r i m m e d ,  t h e  c o m m i s s i o n e r  o f  h i g h ­
w a y s  o f  t h e  t o w n s h i p  o r  r o a d  d i s t r i c t  i n  w h i c h  t h e  h e d g e  i s  l o c a t e d  i s  
r e q u i r e d  t o  h a v e  t h e  h e d g e  t r i m m e d  a t  a n y  t i m e  a f t e r  O c t o b e r  1  o f  
e v e r y  y e a r .  T h i s  l a w  a l s o  p r o v i d e s  t h a t  t h e  c o m m i s s i o n e r  o f  h i g h w a y s  
m a y  r e c o v e r  a l l  c o s t s  f o r  s u c h  t r i m m i n g  f r o m  t h e  o w n e r  i n  a n  a c t i o n  
o f  d e b t  i n  a n y  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .  
L i a b i l i t y  f o r  D a m a g e s  
W h e t h e r  o r  n o t  a n  o w n e r  m a i n t a i n s  a  h e d g e  c o n t r a r y  t o  t h e  t r i m ­
m i n g  s t a t u t e s ,  h e  m a y  b e  h e l d  l i a b l e  f o r  h e d g e s  o r  t r e e s  g r o w i n g  o n  
h i s  p r o p e r t y  o r  i n  h i s  p o r t i o n  o f  a  d i v i s i o n  f e n c e  t h a t  c a u s e  c r o p  d a m ­
a g e  b y  o v e r h a n g i n g  a d j o i n i n g  p r o p e r t y .  T h e  m e a s u r e  o f  d a m a g e s  i s  
u s u a l l y  t h e  l o s s  i n  y i e l d  c a u s e d  b y  t h e  r o o t s  a n d  b r a n c h e s  o f  s u c h  
h e d g e s  o r  t r e e s .  
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Removing Hedges 
One landowner cannot force another to remove a hedge, since 
Illinois law does not require the removal of hedges but only the trim­
ming of them. However, if the hedge as trimmed is not animal tight, 
the owner may be forced to make his end a "legal" fence . T his he may 
do by reinforcing his hedge with other material, or by removing the 
hedge and replacing it with another kind of fence. 
Multiflora Rose 
Do multiflora rose fences come within these trimming laws? Ap­
parently so. There is nothing in the law defining hedge, but the high­
way law implies that hedges other than Osage-orange are included in 
the term. Therefore if multiflora roses are used for a division or high­
way fence, the owner can be forced to trim them as required by these 
statutes. 
fOR INfORMATION concerning any problem on farm 
fences that is not discussed in this circular, Illinois resi­
dents may write the Department of Agricultural Econom­
ics, College of Agriculture, University of Illinois, Urbana. 
Some of the many questions farmers have asked about fences
that are answered in this circular: 
Am I supposed to fence my animals in, or are my
neighbors required to fence them out? 
If my animals escape and injure crops or property, am
I liable for damages? 
Is a railroad company liable for damages if one of my
animals is killed on its tracks? 
Can I require a railroad company to construct a farm
crossing? 
Is an electric fence legal? 
Who is responsible for building and maintaining a di­
vision fence? 
Do I have to share responsibility for a division fence
even though I don't keep livestock? 
What kind of materials must be used in building a di­
vision fence? 
If I get into a dispute with my neighbor about a di­
vision fence, what can I do? 
Can highway authorities require m e to trim my hedge
trees that adjoin or overhang roads? 
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